Chapter 5
Defenses to Criminal Liability: Justifications

LEARNING OBJECTIVES

After studying this chapter, you will:

1. understand that the law of self defense is undergoing major transformation.

2. understand that defendants are not criminally liable if their actions were justified under
the circumstances.

3. understand that defendants are not criminally liable if they were not responsible for their
actions.

4. understand how the affirmative defenses operate in justified and excused conduct.

5. appreciate that self-defense limits the use of deadly force to those who reasonably believe
they are faced with the choice to kill or be killed right now.

6. know and understand the differences, of the four elements of self-defense.

7. appreciate the historic transformation of retreat and its shaping of the stand-your-ground
rule and the retreat rule.

8. understand the retreat rule and appreciate its historic transformation.

9. understand that there is no duty to retreat from your own home to avoid using deadly
force.

10. appreciate that the “New Castle Doctrine” laws are transforming the law of self-defense.

11. that the choice to commit a lesser crime to avoid an imminent threat of harm from a
greater crime is justified.

12. understand that the defense of consent represents the high value placed on individual
autonomy in a free society.

ICHAPTER OUTLINE|

I. Introduction

A.

B.
C.

Proving Criminal Conduct

1. Was there criminal conduct?

2. Was the conduct justified?

3. Was the unjustified conduct excused?
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1. Burden of Production
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3. Preponderance of the Evidence
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1. Unprovoked Attack
a. Initial aggressor
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2. Necessity
a. Imminent danger
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5. Retreat
a. Stand-your-ground rule — majority rule
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Most justifications and excuses are affirmative defenses which require defendants to produce
credible evidence. They also require the defendant to prove the defense by a preponderance of
the evidence. Successful perfect defenses result in acquittal except for the excuse of insanity.
Imperfect defenses result in the defendant being guilty of a less offense.

All the justification defenses are exceptions to the rule of law. They allow individuals to take the
law into their own hands. According to the rule of law, the government has a monopoly on the
use of force. Use of force by individuals must be justified by law.

Self-defense is a concession to necessity and is only justified when the force is reasonably and
immediately necessary for defense. Deadly force is justified only when the necessity is
unprovoked and the attack involves threatened death or serious bodily injury. The amount of
force used must be the minimum amount reasonably necessary to defend against an imminent
threat. The general rule is that a person must retreat if they can safely do so before using deadly
force. This rule puts a premium on human life—even the life of an attacker. The castle exception
and the rules regarding the defense of home clearly demonstrate the ancient doctrine that “homes
are castles” is still alive and well. In general, a person is not required to retreat from or in their
own home before using deadly force.

The right to defend others includes everyone from close family members to any stranger who
needs immediate protection from attack. The same rules apply as in self-defense.

The choice-of-evils defense is also based on necessity. This defense protects those who make the
right choice in deciding to commit a lesser crime to avoid the imminent harm of a greater crime
or social harm. The crime results in a net social good.

The general rule is that consent by the victim is not a defense. However, consent is a defense to
some crimes in some circumstances. The consent must be knowing and voluntary. The value of
individual autonomy (not necessity) is the heart of the defense of consent.



